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4 i2 MICHIGAN LAW REVIEW 

recording of the conveyance or transfer, not from the time of actual transfer. 
Loeser v. Bank & Trust Co., 148 Fed. 975. In re Great West. Mfg. Co., 152 
Fed. 123. 

Carriers — Assaults by Employees on Passengers. — Plaintiff and three 
friends boarded one of defendant's street-cars, plaintiff taking a seat alone. 
Following a dispute as to fare, in which plaintiff took no part, the conductor 
ejected one of the party and then engaged in a fight with him outside the car. 
Plaintiff stepped from the car to separate them, whereupon the motorman 
knocked him down and beat him; the two then put him on the car and took 
him to the police station, where he was placed under arrest. In an action 
against the company, Held, defendant was not liable for the motorman's 
assault, plaintiff's injuries having been received outside the car in a voluntary 
intervention in a quarrel as to which defendant owed him no duty. Zeccardi 
v. Yonkers R. Co. (1907), — N. Y. — , 83 N. E. Rep. 31. 

The decision (from which two judges vigorously dissent) seems to modify 
the holding in Stewart v. Brooklyn, Etc., Ry. Co., 90 N. Y. 588, and Dwinnele 
v. N. Y. C. and H. R. R. R. Co., 120 N. Y. 117, where it is held that the duty 
of the carrier to protect his passenger from assaults by his servants is, in 
fact, absolute, and that the question whether or not the servant is acting 
within the scope of his authority can not be raised in such cases. Plaintiff 
is conceded to have been a passenger at the time of the assault, guilty of no 
misconduct, but, nevertheless, had placed himself where the defendant owed 
him no duty and no protection. No consideration is given to the forcible 
detention and subsequent arrest of plaintiff, and no cases are cited in support 
of the opinion. The special liability of the carrier for the torts of his 
servants has been asserted in Nieto v. Clark, 1 Cliff. 145 ; R. R. Co. v. Van 
Diver, 42 Pa. St. 365 ; Craker v. C. and N. W. R. R. Co., 36 Wis. 657 ; T. H. 
R. R. Co. v. Jackson, 81 Ind. 21 ; Peebles v. B. R. R. Co., 60 Ga. 282 ; McKerly 
v. C. and N. W. R. R. Co., 44 la. 314; C. and E. R. R. Co. v. Flexman, 103 
111. 546; Bryant v. Rich, 106 Mass. 180; Goddard v. Grand Trunk R. Co., 57 
Me. 213, and is the rule in Kentucky, Tennessee, Minnesota, Missouri, Texas, 
and West Virginia. The liability of the employer has been enforced where a 
conductor called a passenger outside the car and assaulted him ; where a 
passenger accosted a porter outside the car and was knocked down; where 
a passenger was followed by a conductor to the offices of the company and 
there assaulted. New York has been classed among the states which have 
adopted this rule of absolute liability of the carrier for the torts of his 
servants; but this holding of its highest court would indicate that it is to be 
applied with limitations. 

Constitutional Law — Foreign Corporations — Interstate Commerce. — 
A Pennsylvania corporation contracted with a citizen of Wisconsin for the. 
furnishing, by the usual transportation agencies, of instruction continuously 
for a considerable period of time, and agreed to furnish him with a com- 
plete set of instruction papers in pamphlet form, and drawing plates, to be 
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delivered in parts as he proceeded with his study. The corporation sued on 
the contract, and the court held, (1) the contract void as violating a statute 
of Wisconsin prohibiting foreign corporations doing business within the state 
before taking certain preliminary steps, and declaring that every contract 
made by or on behalf of such corporation shall be void in its behalf; (2) the 
transaction did not constitute interstate commerce. (Dodge, J., dissents.) 
International Text-Book Company v. Peterson (1907), — Wis. — , 113 N. W. 
Rep. 730. 

It is a well recognized principle that a state can pronounce the terms on 
which a foreign corporation can do business within its borders, providing 
such regulations do not interfere with interstate commerce. Paul v. Virginia, 
8 Wall. 168. A statute which provides that a corporation cannot sue unless 
it has taken certain preliminary steps is void only so far as the business 
interfered with constitutes interstate commerce. Hargraves Mills v. Harden, 
25 Misc. 665; Haldy v. Tomoor-Haldy Co., 4 Ohio Dec. 118; Wolff Dryer- 
Co. v. Bigler, 192 Pa. St. 466; Note 24 L. R. A. 289; Welton v. Missouri, 91 
U. S. 275. It is often very difficult, however, to determine in a particular 
case whether the transaction constitutes interstate commerce. The rule seems 
to be that only tangible things which are subject to barter and sale, those 
commodities that are to be shipped or forwarded from one state to another, 
constitute such commerce. Paul v. Virginia, supra; see also 3 Michigan 
Law Review, 72, 411. Newspapers may be the subject of interstate com- 
merce. Preston v. Finley, 72 Fed. 850. But insurance contracts do not con- 
stitute such commerce. Paul v. Virginia, supra. The contracts, in the prin- 
cipal case, resemble insurance contracts, and the provisions for the sale of 
books and instruments were only ancillary to the main contract of instruc- 
tion and, therefore, would not constitute interstate commerce. 

Constitutional Law — Judicial Powers — Legislative Action of City 
Council Not Enjoined. — In a suit to enjoin a .city council from passing an 
ordinance repealing a prior ordinance granting a franchise to a street railway 
company, on the ground of impairment of contract, held, that a court of 
equity has no power to enjoin the passage of such an ordinance which involves 
the exercise of legislative discretion. Missouri & K. I. Ry. Co. v. City of 
Olathe (1907), — C C, D., Kan, 1st Div. — , 156 Fed. Rep. 625. 

This case states it to be a general rule that a municipal corporation can 
no more be enjoined from the exercise of its legislative power over matters 
within its jurisdiction and control than can the legislative power of a state 
be enjoined, the theory being that city ordinances become a portion of the 
law of the state within the city limits. Yount v. Denning, 52 Kan. 636. In 
High on Injunctions (3rd ed.), § 1243, the rule is stated: "In the first 
place, it is unquestionably true that purely legislative acts, such as the pas- 
sage of resolutions, or the adoption of ordinances by a municipal body, even 
though alleged to be unconstitutional and void, will not be enjoined." In 
New Orleans Waterworks v. New Orleans, 164 U. S. 481, it is held that 
courts of equity can not interfere with or in advance restrain the discretion of 
a municipal body while it is in the exercise of powers that are legislative 



